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eee RO THE UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 


BRIEF OF AMICUS CURIAE 


INTHREST OF AMICUS 


George WF. Duke, Richard B. Collins, Jr., and 
ed. Selar are attorneys with California Indian Legal 
Tvices (formerly the Indian Services Division of Calif- 
Nia Rural Legal Assistance), a non-profit corporation 


ndering, free legsl assistance to indigent California 


dians. The decision in this case will be of significance 
y many California Indians. Leave to file as amicus curiae 


is granted by an order of the court dated July 29, 1968. 


ISSUES PRESENTED 


emo 25 U.S.C. 5345 and@2e U.S.C. $1353 five a 
deral district court jurisdiction over an Indian's suit 
») obtain an allotment? 

2. Does the Taylor Grazing Act or withdrawals, 
servations, and classifications made pursuant to that act 
mit an Indian's choice of an allotment under 25 U.S.C. 
34? 

3. Can the Interior Department rule that 160 
res of uncultivatable land is unsuitable for an Indian 
lotment when the Department finds that an Indian family 
uld not support itself by grazing livestock on the land 
it does not find that the Indian family could not support 
self by other agricultural pursuits upon the land? 

4, Is "unsuitable for an Indian allotment" a 
‘oper land classification under the Taylor Grazing Act? 

5. Is land appropriated within the meaning of 
» U.S.C. $334 when it is listed for sale pursuant to the 
meratced Tract Act (44 U.S.C. 1171)? 

6. Are seven appellants who failed to pursue 
ministrative appeals nevertheless entitled to judicial 
‘View of the Interior Department's decisions, when adminis- 


‘ative appeals could have caused irreparable harm and an 


iterior Department regulation, whose legality the 


ypellants chailenge, would have rendered the appeals futile? 


STATEMENT OF CASE 


Appellants, 33 Indians, are appealing from 
mnary judgments rendered by the United States District 
urt for the Central District of California (Jesse W. Curtis, 
idge) in favor of appellees, United States of America and 
fewart Udall as Secretary of the Interior, and denying the 
idians' claims for allotments under 25 U.S.C. §434. 

Bach Indian initially filed an application for a 
OO acre Indian allotment with the Riverside Land Office, 
reau of Land Management (BLM), Department of the Interior. 
e€ applications indicated on their face that they were made 
rsuant to Section 4 of the General Allotment Act of 1887, 
BU.S.C. $334. Accompanying each application was a 
rtificate of eligibility for an allotment issued by the 
reau of Indian Affairs. Each application was also 
companied by a petition for classification, because the 
plication form required a classification petition if, as 
S the case for every Indian, the application sought land 
thdrawn from settlement and reserved for classification by 
ecutive Order No. 6910. (See Application for an Indian 
motment, question 10.) 

The BIM rejected seven of the applications (R-06410 
Trough R-6416) on the basis that the lands sought had been 


dered into the market for sale at public auction under the 


solated Tract Act, 43 U.S.C. $1171, very shortly before the 
pplications were filed. Based on BIM field examinations, 
he other twenty-six applications were each rejected on the 
round that the applicant could not support an Indian family 
y grazing livestock on the sought after parcel. Some 
ecisions also stated that the land was unsuited for raising 
rops. All twenty-six decisions "classified" the land as 
nsuitable for Indian allotments. 

Unsuccessful administrative appeals were taken by 
ne twenty-six Indians whose applications had been rejected 
1 the ground of unsuitable land. In one case (R-05789) the 
idian stated in his appeal that he would use the land to 
aise barnyard animals, but the BIM rejected that use as not 
roper for a 160 acre allotment. The other seven Indians did 
ot pursue administrative appeals. 

The thirty-three Indians then filed a suit to 
stain allotments of the lands for which they had applied and 
> prevent the Government from taking any action that would 
ake allotment impossible. Jurisdiction was asserted under 


U.S.C. $345 and 28 U.S.C. §1353. In granting summary 


. The Government's opening brief states that applications 
-06410 through R-06416 were also rejected because the parcels 
irvolved were unsuited for Indian allotments. (Pp. 6-7.) The 
iministrative record available to us contains no field reports 
1 those lands, and the trial court's findings of fact show 

1¢ marketing orders under the Isolated Tract Act as the only 


4asis for denying the applications (R. 77). 


figment against the Indians, the trial court held that it 
fa no jurisdiction to review the Interior Department's 
cisions because the granting of allotments was committed 

» the Department's discretion. The court based its con- 
usion solely on the Administrative Procedure Act (5 U.S.C. 
101-706 [formerly 5 U.S.C. §1009]) and made no reference to 
Moec.C. 9945 or 28 U.S.C. $1353. The court also concluded 
at it lacked jurisdiction to review the cases of the seven 
dians who had not exhausted their administrative remedies. 
nally, the court decided that the other twenty-six 
ministrative decisions were not arbitrary, capricious, or 


Semin bad faith. (R. 77-78.) 


ARGUMENT 


ieee. O. 9545 AND 22 U.S.C. $1455 GIVE A 
FEDERAL DISTRICT COURT JURISDICTION OVER AN 
INDIAN'S SUIT TO OBTAIN AN ALLOTMENT. 
Moun 25 Uss.C. $545 and 28 U.S.C. $1555 expressly 
Bvide for federal district court jurisdiction of an 
dian's action to obtain an allotment, and the case law 
tablishes that those statutes mean what they say. Arenas 
Onived States, 322 U.S. 419, 450-432, 88 L.Ed. 1363, 
71-1472 (1944+); Morrison v. Work, 266 U.S. 481, 490, 69 
Ed. 394, 399 (1925); United States v. Payne, 264 U.S. 446, 
my 08 L.Bd. 782, 783 (1924); Prarie Band of Pottawatomie 
Mec Of Indians v. Puckee, 321 F.2d 767, 770 (10 Cir. 


>); United States v. Fastman,118 F.2d 421, 423 (9% Cir. 


41); Leecy v. United States, 190 Fed. 289, 293 (8% Cir. 1911), 


Potente scd 232 Usb. 751, 538 L.Bd. 818; Sloan v. United 
bates, 118 Fed. 283, 285 (C.C. Neb. 1902), appeal dismissed 
m U.S. 614, 48 1..bd. 814; Sloan v. United States, 95 Fed. 


mS, 195 (C.C. Neb. 1899); see also United States v. Pierce, 


45 F.2d 885, 888-889 (9 Cir. 1956)). As the courts have 
mo recognized, 25 U.S.C. $345 authorizes suit against the 
1ited States for an allotment (Morrison v. Work, supra; 
lited States v. Payne, supra; Harkins v. United States, 

5 F.2d 239, 241 (10% Cir. 1967); Gerard v. United States, 
p7 B.2d 951, 954 (9 Cir. 1948)) and 25 U.S.C. $345 and 

3 U.S.C. $1553 empower district courts to grant allotments 
) Indians (Sloan v. United States, 95 Fed. 193, 195, supra). 


NE ee) 


Obviously, 25 U.S.C. 8345 and 28 U.S.C. §1353 are 
cceptions to the general rule that courts may not reassess 
terminations committed by law to agency discretion. As was 
iid in Sloan v. United States, supra, 118 Fed. 283, 290: 


"Counsel for the government strongly contend that the 
court is practically bound to follow the rulings and 
decisions of the department of the interior in these 
cases, upon two grounds: First, that the construction 
given by the department charged with the duty of 
Supervising the affairs of the Indians to the statutes 
and treatics dealing therewith are entitled to great 
weight, and in doubtful cases should control the 
judgement of the court; and, second, that the rights 

of the claimants present cases of mixed questions of 
law and fact, which prevents the court from consider- 
ing the same under the recognized rule that courts will 
not re-examine questions of fact decided by the depart- 
ment in the disposition of the lands placed in its 
charge, but are limited to a consideration only of 
questions of law. When congress adopted the act of 
pues 15, 1694, and amended it by the act of 

iepmdary 6, 190), conferring upon the circuit courts 
of the United States ‘jurisdiction to try and dcter- 
ime any Action, Suit, or proceeding arising within 
mie respective jurisdictions involving the right of 
Saye person, in whole or in part of Indian blood or 
descent, to any allotment of land under any law or 


Emeaume ee cnd iurther provided that any one in whole 
Gueiepany of Indian bloed og descent, who claimed 
‘to have been unlawfully denied or excluded from 
Ceaeloumen; or parcel of land,‘ might bring suit 
Mimunem proper CircuLt court for the enforcement of 
his rights, it certainly must have becn the lepis- 
lative intent to confer upon the courts full suthor- 
ity and right to hear and determine every question 
Schawivein eny Suit brought by a claimant to an 
allotment. These acts were adopted by congress 
because it was brought to its attention that many 
persons, claiming allotments, had been denied that 
right by the department, and it was sought to make 
provision for a method whereby such persons could 
reassert their claims before a judicial tribunal. 
iMemrelm DUT D@se Of the acts conferring jurisdiction 
upon the courts in this class of cases would be 
practically nullified if the contention of counsel 
should be sustained to the effect that in all cases 
wherein the department had ruled against the claim- 
SiG eGie COUruS are bound to follow the decision of 
the department. The remedial intent of the lcegis- 
Lion GUeSULON mMuSt be g@iven fair and full force, 
and this imposes upon the court the duty of hearing 
and deciding all questions of law and fact necessary 
to the full consideration and determination of the 
rights of the several claimants." 


Pee lniued muaves v. Payne, supra, esvablishes that a court 
ly redetermine whether particular land is suitable for allot- 
nt. 

Furthermore, even under the ener ae 
focedure Act a court may reverse an administrative decision 
mnitted by law to agency discretion if the decision was 
ndered pursuant to a legally erroneous interpretation of 
mecoverning law. (Richardson v. Udall, 253 F.Supp. 72, 79 
66). ) 


Clee Te ee TAY RORNGRAAZING ACT NOR Witi— 
DRAWALS, RESERVATIONS, AND CLASSIPICATIONS 
MADG PURSUANT OR BE an "ACT IMG AN ENDEANLS 


CigiCieos AN LLLOMINe UNDER 25> Uso... 00%. 


ifeeSS7 orneress passed and the President signed 
Memocenmcral tlicotment Act. Section i of the act provided 
Mat each reservation Indian would be granted restricted 
mole to a parcel of reservation land that the President 
Masidered Suitable for agricultural or grazing pursuits. 
Bction 4 of the act, now 25 U.S.C. $334, provided then as 
Ow that where a non-reservation Indian settles upon un- 
Poropriated Government lands, the Indian is entitled to have 
me land allotted to him "in quantities and manner” as pro- 
aded in Section 1 of the act. As the result of several 
mendments concerning the effect of age and marriage on the 
Bentity of allotted land, Section 1, now 25 U.S.C. §331, 
eads in relevant part: 

"(Tjhe President shall...whenever in his opinion 
such reservation or any part may be advantageously 
Vullized=:0r apricultural or grazing purposes by 
Sten ireservation] Indians...cause allotment to 
each Indian located thereon to be made in such areas 
as in his opinion may be for their best interest 
m@omeonexCeed Clighty acres of agricultural or one- 
nmered and sixty acres of grazing land to any one 
ime van." 
meul0on 451 also provides that an Indian can obtain only 
Bruy acres of agricultural land if the land may be brought 
Benin an irrigation project. 

The Taylor Grazing Act, 43 U.S.C. §$315-315n (48 
tat. 1269 as amended), was enacted in 1934. Though pro- 
Suncing itself as a law "to promote the highest use of the 
Memes lands," (43 U.S.C. $315) “the whole purpose of the 
me” was to aid the livestock industry. (H.R. Rep. No. 903, 
M@econg.,2d Sess. 2 (1934); S. Rep. No. 1182, 73a Cong., 2d 


mee. 2 (1954)). The law authorized the Interior Department 


Mmereaue prazing districts out of up to 80,000,000 acres of 
Manu, UnNappropriated, and unreserved pubiic domain 
U.5.C. $515), subject to a right of homestead entry on 
mas more valuable for the production of agricultural crops 
fan native grasses and forage plants. (Act of June 28, 
Bomecete>, 97, 48 Stat. 1272.) Then the President, acting 
irsuant to 36 Stat. 847 as amended by 47 Stat. 497, issued 
recutive Orders 6910 and 6964. Those executive orders 
semporarily" withdrew from settlement all of the un- 
ypropriated and unreserved public domain and reserved it 
mding classification. Congress responded by increasing 

) 142,000,000 the acreage includable within grazing 
fstricts and by the amending Section 7 of the act (43 U.S.C. 
m2) to read in relevant part: 


bunemoceretbary of the Interior is hereby authorized, 
Mmitomirsciret10n, tO Exaline and Classcity any 

lands withdrawn or reserved by Executive order of 
November 26, 1934 (numbered 6910), and amendments 
ierecoe and Executive order of February 5, 1945 
(numbered 6964), or within a grazing district, which 
are more valuable or suitable for the production 

©t agricultural crops than for the production of 
native grasses and forage plants, or more valuable 
Or Suitable for any other use than for the use 
peovuided 10r under this chapter, or proper for 
acquisition in satisfaction of any outstanding 

lien, exchange or script rights or land grant, and 
to open such lands to entry, selection, or location 
fOr disposal in accordance with such classification 
under applicable public-land laws, except that 
homestead entries shall not be allowed for tracts 
exceeding three hundred and twenty acres in area. 
Suc lands Shall not be subject) to disposition, 
Settlement, or occupation until after the same 

have been classified and opened to entry....Provided, 
Moat upon the application of any applicant qualified 
to make entry, selection, or location, under the 
fetic—-land laws, filed in the land office of the 
Pmeoper district, the Secretary of the interior 

Shall cause any tract to be classified, and such 


mecimteatioOn., if allowcd by the Secretary of the 

feGeeror, Shall entitle the applicant to a 

(Ueemermence right to enter, select, or locate 

such lands if opened to entry as herein pro- 

aC) CCisuenas) 

Interior Department regulations provide (43 C.F.R. 
e12.0-3(b)) and the Government maintains that an Indian 
mnoy Obtain an allotment until the land sought is classified 
O@rsuant to the Taylor Grazing Act as Proper lor disposal 
nder the General Allotment Act. Several factors suggest 
hat this position is wrong and should be rejected by the 
ourt. 
irol, ditmough tae Taylor Grazing Act proseribes 

Ji settlement and disposal of public lands in the absence 
ia classification opening the lands to entry, Indian 
llotments could be excluded from the act's operation if 
Ongress did not intend allotment to be so restricted. 
geod Manufacturers Association v. NLRB, 5386 U.S. 612, 619 
8 L.Ed.2d 357, 365-364 (1967); NLRB v. Fruit & Vegetable 
Mrcerc, 37/7 U.S. 58, 72, lé L.Ed2d 129, 138 (1964); Holy 
Binity Church v. United States, 143 U.S. 457, 459, 36 L.Ed 226, 
mS (1892).) While the act's legislative history (H.R. Rep. 
905, 73d Cong., 2d Sess. (1934); S. Rep. No. 1182, 73d 
mig. 2d Sess. (1934); H.R. Rep. No. 2050, 73d Cong., 24 
ess. (1934); Hearings on H.R. 2835 and H.R. 6462 before 
ne House Committee on the Public Lands, 73d Cong., lst & ed 
ess. (19335-1934); Hearings on H.R. 6462 before the Senate 
OMmittee on Public Lands and Surveys, 73d Cong., ed Sess. 
1934); 78 Cong. Rec. 167, 3310, 4224, 6444-6346, 6346-6374, 
ee, 6414, 9607, 11139, 11147, 11161, 11162, 11419, 11634, 


Meee 74>, 11778, 12004, 1eie7, 12168, 12567, 12576, 12578, 
2455 (1934); H.R. Rep. No. 2125, 74% Cong., 2d Sess. 
956); S. Rep. No. 2371, 74% Cong., 2d Sess. (1936); 
earings on S. 2539 before the Senate Committee on Public 
ands and Surveys, 74% Cong., lst Sess. (1935); 80 Cong. Rec. 
Bene oel, 2615, 5816, 3855, 9316, 9848, 10149, 10478-10480, 
0624-10626, 10549, 10696, 10894, 10896 (1936)) shows a 
onscious limiting of homesteading (House Hearings on H.R. 
Meee 22, 25, 105, 189, 200, 201; Senate Hearings on 
Memeo 2556, 65, 66, 86, 88, 92, les, 178, 196; 
snate Hearings on S. 2539 at 51, 72) and veterans' claims 
Brice Hearings on H.R. 2855 at 92, 103, 109), the legisia-— 
ive history reveals no intent to restrict Indian allotment. 
sither Congressional ignorance nor the relative insigni- 
icance of Indian allotments explains this fact, because the 
aterior Department's management of grazing on Indian 
llotments was discussed at some length. (House Hearings on 
-R. 2855 at 156-160. ) 

second, superimposing the Taylor Grazing Act 
@ the General Allotment Act would repeal part of the latter 
aw. The Allotment Act contemplates 160 acre allotments 
Meland suitable for grazing livestock. The Taylor Grazing 
st, however, prohibits the Secretary of the Interior from 
lassifying land as available for a grazing allotment, 
Seause if the land's "highest use" (43 U.S.C. $315) is for 
Pazing, it must be retained on the public range, and if the 


mois most valuable for something other than grazing, it 


en ee ie ne feet ee! ee am eRe aaa ee I alaclan fAw aM 


mem alloument to be used for grazing. Thus, one type 
meerlrobmens, 1.¢€., for grazing, would be legally in- 

Mm oible to obtain as is indicated by the Interior Depart- 
Mit regulations which permit lands to be classified for 
diotment only if they are suitable for the growing of 
ultivated crops (43 C.F.R. $$2410.1-3(d)(6), 2410.0-5(d)). 
ime presumption is against such a sub silentio repeal. 
M@eeeccusces v. Zacks, 575 U.S. 59, 11 L.Ed.2d 128 (1963); 
Maver v. New York Stock Exchange, 575 U.S. 541, 10 L.Ed.dd, 
Bo (1936); United States v. Borden Co., 308 U.S. 188, 198, 
feL.cd. 181, 190 (1939).) 

Only Gworveported cases Dave Considered the 
elation between the General Allotment Act and the Taylor 
mizing Act. Finch v. United States, 387 F.2d 14 (10% Cir. 
967) did not consider the arguments made above. The 10% 
MyeuiG's reliance on 25 U.S.C. $336, Id. at 15, was misplaced. 
ection 336 did not amend section 334. (Cf. Jones v. Alfred 
Mueeersco., U.S. , 20 L.Ed.ed 1189, 1194, fn. 20 
Moc8): United States v. Hemmer, 241 U.S. 379, 385 (1916); 
lex v. Yaksum, 163 Pac. 481, 485 (Wash. 1917).) Daniels v. 
Mited States, 247 F.Supp. 193 (W.D. Okla. 1965) simply 
Ssumed that classification pursuant to the Taylor Grazing 
Gq was a prerequisite to allotment. In view of the rule 
nat Congressional legislation must be construed in the way 
Meet avorable to Indians (Alaska Pacific Fisheries v. United 
Memes, 248 U.S. 78, 89, 63 L.Ed. 138, 141 (1918); Choate v- 
Meco, 224 U.S. 665, 675, 56 L.Ed. 941, 946 (1912); United 
MM Colectine. 215 U.S. 298. 290. 54 L-Ea. 195, 199 


(909); Arenas v. Preston, 181 T'.2d 62, 66 (9% Cir. 1950), 
Bece Genied 440 U.S. 819, 95 L.Ed. 602; Elser v. Gill 

B Number One, 246 Cal.App.2d 30, 36 (1966))and in view of 
Berccremomo, Considered in Finch and Daniels, the court 
mula hold that neither the Taylor Grazing Act nor with- 
Peeleweccccrvatlons, and classifications made pursuant to 
Baceact Jimict an Indian's choice of an allotment under 


PU.S.C. §334.° 


ie le TNE RIOR DEPARTMEND CANNOT RULE THA 
160 ACRES OF UNCULTIVATABLE LAND IS UN- 
SUITABLE FOR AN INDIAN ALLOTMENT WHEN THE 
DEPARTMENT PENDS THAT AN INDIAN FAMILY 
COULD NO? SUPPORT ITSELF BY GRAZING LIVE-= 
Sl©OCK ON Uhh) LAND BUR DORs NOL FIND THAT 
THE INDIAN FAMILY COULD NOT SUPPORT ITSELF 
BY Clie Ach CULTURAL PURSUE tS: UPON =the 
LAND. 
in 25 of the cases presented in this appeal the 
vernment disallowed the applications on the ground that the 
nd lacked the native plants for a cattle or sheep grazing 
mch capable of supporting an Indian family.? No considera- 
On was given to raising stock by purchased feed. In one 
se (R-05789) the Interior Department considered the raising 
‘barnyard animals, but rejected the idea because sufficient 


fod could not be grown on the land and because such a use 
Holding that the Taylor Grazing Act does not restrict 


mindian's choice of an allotment will not allow Indians to 
lect allotments in national parks, national monuments or 
mional forests. The Taylor Grazing Act does not control 
ttlement in national parks, monuments, or forests (43 U.S.C. 


ey, and Indian allotments in national forests are expressly 


; : : 4 
ms inconsistent with a 160 Acre allotment. Those decisions 
Beresent an unreasonably restrictive reading of the general 


silotment Act. 


® The Interior Department also takes the position that a 
ingle allotment must support an entire family. (John E. 


mimer, supra, 71 I.D. 66, 67-68 (1964). ) it several 


embers of the same immediate family (husband , wife, 
hildren, and other relatives who are part of the household) 
eek contiguous allotments, the proper standard would seem 

© be whether the combined land of the contiguous allotments 


Puld support the family. 


m the Government also claims that the Indians did not 
ully comply with Section 334 because they selected 
ppropriated" lands and did not settle upon the lands prior 
B selection. (Appellees Brief at 19). 

The Government asserts that the lands were appropriated 
ecause they were withdrawn from settlement pending classifi- 
meron under the Taylor Grazing Act. Such an argument is 
eaningless. If the Taylor Grazing Act amended the Allotment 
®t, the withdrawn lands would not be available for allotment, 
nless classified for allotment, whatever the meaning of 
@ppropriated." If, on the other hand, the Taylor Grazing 
©®G was not intended to modify an Indian's rights under the 
€neral Allotment Act, withdrawal under the Taylor Grazing 
Mmewould not constitute an appropriation as that term is 


sed in the Allotment Act. (continued on page 15) 


We General Allotment Act had many objectives. 
Oremost among them were making the Indians self reliant and 


mding their nomadic wanderings, tribal relationships, and 


The Government's settlement argument is similarly without 
Mirmro ined. United states, supra, 267 F.2d 14, 16, 
ecognized that if the Taylor Grazing Act governs the 
ranting of allotments, an Indian would have to violate the 
aw to settle on a parcel of land before it was allotted to 
Mrmeeinch therefore held that settlement is a condition 
Mecequent to allotment. Jf classification under the Taylor 
razing Act is not a prerequisite to allotment, prior settle- 
ent should not be required in these cases, because 43 C.F.R. 
e411.1-4 designates as a trespasser anyone who makes an un- 
Uthorized settlement on public domain covered by Executive 
Pder 6910. (See also Application for Indian Allotment, 
uestion 10.) Moreover, Kenneth and Kristopher Kale indi- 
ated in applications R-06186 and R-06187 that they had 


ettled on the parcels sought. 


mmunal systems of land ownership. (Sauire v. Capoeman, 351 
Bret cO ltd. 885, 890 (1956); Big Eagle v. United 
Beep oo t-cd 765, 769-771 (Ct.Cls. 1962); Hollister v. 
Hered States, 145 Fed. 773, 776 (8m Cir. 1906);19 Ops. Att'y. 
Metelees2, 255 (1889).) The Act sought to achieve these 
mectives by Siving each Indian citizenship and a parcel of 
ma to be used for a home and for agricultural or grazing 
Baeeces On apricultural or grazing land. (25 U.S.C. $341.) 
Wider the rule requiring Tesistation to be 
Betrued in the way most favorable to Indians (Alaska Pacific 
meets vy. United States, supra, Choate v. Trapp, supra; 
Meoemoucducs v. Celestine, Supra; Arenas v. Preston, supra; 
g@ Eagle v. United States, supra), the Interior Department 
lould construe the Allotment Act in a way that will allow 
le broadest range of crop and stock raising. Yet the Depart- 
Mies defined "erazing land" (25 U.S.C. $331) as land 
mem Can now be profitably devoted to any agricultural use 
mer than grazing" (43 C.F.R. §2212.0-7(a)(2) [emphasis 
ided]) and has thus precluded an Indian from obtaining a 160 
meecllotment for poultry, hog, or feed lot cattle raising. 
l¢é Government's position is that native grasses and forage 
m the only feeds that may be considered in determining 
lether an Indian can profitably engage in the "agricultural" 
@ec.F.R. $2212.0-7(a)(2)) pursuit of raising animals on 
Means land. (See John E. Balmer, 71 I.D. 66, 67 (1964); 
Mecer from Derrel S. Fulwider to James Mitchell re R~-05789, 
scember 30, 1964.) 


Neither hoes (Anderson & Kiser. Introductory 


nimal Husbandry 368-369 (1963); Acker, Animal Science 

me77, 79 (1963))nor poultry (Ibid.; Wilson, Poultry 
oduction, Scientific American, July, 1966, p. 58-59) are 
fazins animals, and many California cattlemen raise none of 
heir own feed (Hopkin & Kramer, Cattle Feeding in Calif- 
rnia 7 (1965)). Indians were raising turkeys before the 
Maite man came to America (Wilson, Poultry Production, supra, 
ic p. 57), and Congress Nenendenecr Inara hog raising while 
iscussing the desirability of Indian allotments (Congress- 
nal Record for January 20, 1881 at 787). Under the rule of 
Mescuruction favoring Indians, "grazing land" should include 
my land unfit for cultivation (Congressional Record for 
ecember 15, 1886 at 192) not just land with enough native 
ments for an Indian to profitably graze sheep and cattle. 
mrely the Government would not argue that on forty or eighty 
cre allotments of agricultural land a farmer would have to 
ely exclusively on the land's natural resources and could 
foo buy seed, fertilizer, or tractors. Why then should an 
mean raising poultry, hogs, or cows not be entitled to rely 
m purchased corn, potatoes, or peletized feed to maintain a 


rofitable enterprise?? 


This analysis is independent of the Taylor Grazing Act. 
f land were more valuable for raising poultry, or hogs, or 
Med-lot cattle than for grazing, the land could be classified 
iS available for Indian allotments even though the land was 


lassified as grazing land under the General Allotment Act. 


ne UNSUITABLE 
A eee Lil 
GRAZING AC 


ui POR AN INDIAN ALLOTMENT" TS Non 
ae CLASSIPICATION UNDER THE TAYLOR 
One basis given for rejecting all of the 
pplications except R-O06410 through R-06416 was that the 
mmas were classified under the Taylor Grazing Act as unsuit- 
ele for Indian allotments. Even assuming that the Taylor 
Pazing Act modified the Indian Allotment Act, such a class- 
mrcation iS not proper. 
When a person applies to have land classified 
mder the Taylor Grazing Act, the Secretary of the Interior 


as a mandatory duty to classify the land for its highest 


Bweoec., the use for which it is most valuable or suitable. 


Memo. 0259515, 515f; Richerdson v. Udall, Supra, 253 F.Supp. at 


® (Idaho 1966).) A classification of unsuitable for an 
Maian allotment does not indicate in any way what a parcel 


s most valuable or suitable for.” 


mecaccording to the Field Examiner's report on application 
-05789, the sought-after land had been previously classified 
S proper for title transfer by exchange or sale in order to 
lock up federal ownership in areas of more concentrated 
@eeral holdings. This does not affect the point made in the 
Meee sot, the classification decision did not rely on the 
@-vious classification. Second, while the Secretary can 
Memangze public domain for private lands, (43. U.S.C. 9315¢), 
r classify lands for disposal because they would have a 
gener use if not federally owned (43 U.S.C. 91411), the 


ecretary can not prevent claims on federal land by classify- 


fae wees NOT VAP PeOraiATE) WITHIN THE MEANING 
Oteeorso.C. Soo eveeN IT 15 ORDERED INTO 
foe Rhee POR sys PURSUANT TO TEE ISOLATED 
RoieteACt (ls Uso.C= eill71). 
The BIM rejected applications R-O6410 through 
ZO6416 on the ground that the land in question was 
Mepropriated" (25 U.S.C. $334) when it was ordered into the 
meket for sale at auction under the Isolated Tract Act. 
lose decisions must be reversed because they unreasonably 
sored the rule requiring statutory constructions favoring 
Mdians. The word appropriated has several meanings when 
fa in connection with the disposal of government land. 
spropriated usually means set apart for some particular 


Bepose. (Wilcox v. Jackson ex den. McConnell, 38 U.S. 498, 


[2, 10 L.Ed. 264, 271 (1839).) Sometimes appropriated means 


mz the land for Ae posal where the classification says 
mohing about how the land will be used once it is out of 
Meeral control. (Richardson v. Udall, supra, at 7G.) A 
arcel's most valuable use is not determined by whether the 
svernment will be paid for the land. (Ibid.) 

finaotmer cases (e.g., R-0O5504), the BIM wrote the appli- 
mic's letters stating that the best use of the land was for 
miesites, but classified the land as not capable of serving 
me purposes of 25 U.S.C. $334. A classification of proper 
or disposal as homesites would have been proper. (43 U.S.C. 


B41.) 


Bid, allotted, or entered. (43 U.S.C. $148.) Occasionally 
ppropriated means reserved. (Contra, 43 U.S.C. $315; United 
ices vertitzperald, 40 U.S. 407, 10 L.Ed. 785 (1841); 
moleeVescommissioner of the State Land Office, 23 Mich. 269 
1371).) Only the Interior Department asserts that United 
tates lands are appropriated when the government has only 
fered to sell them to anyone, for any purpose, at a public 
Bction. 

mee GOVeErnmeny SUDPOrtS Tbs interpretation by 
me vlommco ouwo Cases and a regulation. The cases, Ferry v. 
Mell, 356 #.2d 706 (9% Cir. 1964) cert. den. 381 U.S. 904, 
Pie tewis v. Udall, 374 F.2d 180 (9% Cir. 1967) do not 
iscuss whether an offer to sell under 43 U.S.C. 31171 appro- 
Biates land under 25 U.S.C. $334 or any other law. In fact, 
mose cases hold that the Government can refuse to sell to the 
igh bidder at an isolated tract auction. 

The regulation, 43 C.F.R. §$2243.1-6, provides 
meet ands eiferec for sale under the Isolated Tract Act are 
ssregated from appropriation under the public land laws. 
he Government maintains that segregation under section 
244.1~-6 constitutes an appropriation within the meaning of 
m General Allotment Act (Appellees Brief at 26, fn. 8), 
m> such a construction of "appropriated" is inconsistent 
mon the construction of statutes affecting Indians. The 
Sgulation is therefore void as applied. (Cf. Government 
B Guam v. Koster, 362 F.2d 248, 252 (9% Cir. 1966); 
Meet v. COmmissioner of Internal Revenue, 332 F.2d 671, 673 


Sn Gaon 1062). Aaa aay we. DeRSee,. Bie Maes Ese. Beeson 


od Cir. moe). )¢ 


[eieeonvsSN ENDLANS WHO DID NOT PURSUE ADMINISTRA 
TIVE APPEALS ARE NEVERTHELESS ENTITLED TO 
JUDICIAL REVIEW OF THE INTERIOR DEPARTMENT! 
DECISIONS, BECAUSE ADMINISTRATIVE APPEALS 
COULD HAVE CAUSED THEM IRREPARABLE HARM AND 
A> Cf ons Sect5.1—-6, WHOSE LEGALITY THE 
INDIANS CHALLENGE, WOULD HAVE RENDERED THE 
fereAie PULL oE. 

Applications R-O6410 through R-O6416 were rejected 
scause the land sought had been ordered into the market for 
me under the Isolated Tract Act. Administrative appeals 
Bie une Bill field office decisions would have been futile. 
fe Interior Department would necessarily nave followed its 
Be regulation, 43 C.P.R. $2243.1-6, and affirmed the initial 
scisions. Appeals could also have been irreparably damaging; 
tile the appeals were pending, the Government could have 
Motioned off the land. The Indians therefore filed a lawsuit 
enjoin any sale and for declaratory relief. 

Ms the marketing order's effect is solely a 
Bestion of law, and administrative appeals would have been 
Hoile and could have caused irreparable harm, administrative 
Speals were not a prerequisite to judicial review, (Volii w. 
me oeUee5o. 291171 provides “this section shall not defeat 
fy valid right which has already attached under any pencing 
Bory Or Jocation." This does not require an implication that 
> right may attach after land has been ordered into the market 
mo not sold. Since SUGn anwimplicayson wolle ellecy 2 
Moical sub silentio repeal of the Allotment Act and since 


Beesilentio repeals are disfavored (see p. 12, supra), no 


ech implication should be made. 


